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Public Trust Easement: State’s perpetual
duty to protect the waters and public
trust uses of drinking, fishing, swimming,

LINE 5
PIPELIN
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Insurance Requirement (Section J): “all damage or
losses caused to property (including property
belonging to or held in trust by the State of
Michigan)...”

“To date, Enbridge has not documented that it is in
com— o - ,

Rep

MY | WATER CENTER

UNIVERSITY OF MICHIGAN

Statistical Analysis of Straits
of Mackinac Line 5:
Worst Case Spill Scenarios
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A lternatlve Analysis Predates State’s Analysis by Two

North American Pipeline System Offers
Alternatives to Meet Midwest Oil Demand
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OIL SPILL ECONOMICS
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“The debatc over Line 5 has
been raging for over five
years. Real-world events
have shown me we can’t
wait another five to ten
years for Enbridge to build a
tunnel. We cannot prevent
accidental or emergency
anchor deployments in one
of the busiest shipping
channels in the Great Lakes.
And it only takes one such
incident to cause an
environmental and economic
catastrophe. That is a risk no
one should be willing to
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2 of Michigan Takes First Legal Action as Public

8




FLOW
A Legal Update on Line 5: We did it!
The Rule of Law that Protects the
Great Lakes, Straits, and Mackinac
Island, and the Tribes

Mackinac Island, July 19, 2019

Jim Olson, President and Legal Advisor,
FLOW
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FLOW Enbridge’s Multiple Easement

1. Standard of Care: Reasonably
Prudent Person

2. Indemnity Provision Inadequate
Liability

3. Pipeline Wall Thickness Provision
4. Pipeline Exterior Slats and Coating
5. Pipeline Minimum Curvature
Requirement

6. Maximum Unsupported Span
Provision

7. Federal Violation of Emergency Oil
Spill Response Plan (Section A)

8. State Violation under the Michigan
Environmental Protection Action
(Section A)
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24.08.2012 11:44: 26

Enbridge admltted to violations
in 2014 & 2016; Request for 22
new ones in 2017 50 % of
pipeline not supported

Currents stronger than
engineering specs
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Anchoring Requirement:
(Section A (10)): “The maximum
span or length of pipe
unsupported shall not exceed
seventy-five (75) feet.”
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Figure 37. Cross Sectional View of the Straits of Mackinac Showing Locations of Long
Unsupported Spans in Relation to Buoy Positions
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H: 286.2 °
D: 233.62 ft
Temp: 50.3 °F

An underwater image from Canadian oil transport giant Enbridge shows deep grooves in the Straits of
Mackinac lake bottom, going up and over one of the twin Line 5 oil pipelines and leaving damage to
the pipe's outer coating, the result of an April 1, 2018 anchor strike. (Photo: Enbridge via U.S. Senate)
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Michigan Constitution of 1963, Art 4, Sec.
52

* The air, water, and natural resources of the state are declared to be of paramount
concern.

* The State has a duty to protect the air, water, and natural resources from pollution,
impairment, or destruction.

Common Law Public¢c Trus¢t Doctrine

* The State as Trustee has affirmative duty to prevent impairment

* The State can never transfer or alienate the trust — the doctrine is irrevocable

» Citizens are legal beneficiaries — navigation, fishing, boating, drinking water, swimming, etc.
* Conduct must be for primarily public purpose

* The State must consider and determine these standards are met, or the decision is invalid
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The Great Lakes Submerged Lands Act of
1955

Any occupancy, structure, fill, dredging, or placement of materials requires
|.A conveyance, lease, or occupancy agreement; and

2. Activity permit for the actual construction or conduct.

GLSLA Rule 1015

No permit shall be granted unless the applicant submits an environmental report
and alternatives study that assesses potential adverse environmental impacts and
proves the following:

(@) No impairment to public trust waters, bottomlands and protected uses;

(b) There exist no feasible and prudent alternatives.
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Michigan Environmental Protection Act
of 1970

The State has a duty to prevent and minimize likely adverse effects to the air, water,
natural resources, and public trust in those resources.

The State has a duty to consider and determine the likely effects of a proposed
action, and if there are such likely effects, the proposed action is prohibited unless
the applicant demonstrates there is no feasible and prudent alternative.

The State decision must be consistent with the State’s paramount concern for air,
water, natural resources and the public trust.
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1. Anchor Permit Contested €ase - Straits of Mackinac Alliance, Grand Traverse

Band of Chippewa and Odawa Indians, and City of Mackinac Island
Filed: June 2018

2. Enbridge v. State of Michigan - Court of Claims challenging constitutionality
of Act 359 to build a proposed tunnel for petroleum pipeline transport using public trust
bottomlands in the Straits of Mackinac

Filed: June 6,2019

3. State of Michigan v. Enbridge - State Circuit Court, Ingham County, alleging
953 easement is void based on ongoing risk of oil spill and associated harm and pollution to
public trust resources and public nuisance. Legal theories include violations of public trust law,

public nuisance, and Michigan Environmental Protection Act (MEPA).
Filed: June 27,2019

4. ELPC/NWF v. United States €oast Guard - Inadequate Oil Spill
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k v an Be Done!?

* Public comment on DNR’s review of Enbridge compliance with 1953 easement

* Urge Governor Whitmer and DEQ director Liesl Clark to demand Enbridge apply for
authorization required for change of failing design of anchor supports under rule of law.

* Urge Governor Whitmer to direct DEQ and DNR to join the AG Michigan v. Enbridge
lawsuit

* Support the parties and contested cases—Mackinac Island, the Tribes, and SMA

* Support FLOW and OWDM:We can’t do the high-level work required to victory
without your help.






Enbridge

« System Definition,
Focus
* Dynamics, Evolution

* Possible Outcomes



i No h American shale plays
(as of May 2011)

7770 Current shale plays
Stacked plays

— Shallowest / youngest
—— Intermediate depth / age
Deepest / oldest

* Mixed shale & chalk play
** Mixed shale & limestone play
*** Mixed shale & tight dolostone-

siltstone-sandstone play

[T Prospective shale plays
Basins

Source: U.S. Energy Information Administration based on data from various published studies. Canada and Mexico plays from ARI.
Updated: May 9, 2011




Where Are Liquids Pipelines Located?

v CRUDE
v NG6L
i REFINED
v C0aH8322;

Source: American Energy Mapping (AEM) 2013
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Major Canadian and U.S.
OYorktown Crude Oil Pipelines and Refineries

=== Enbridge Pipelines

=== Enbridge Pipelines (Proposed/Under Construction)
Enbridge Pipelines (Diluent)

Enbridge Pipelines (Joint Ownership)

=== Enbridge Pipelines (Joint Ownership)
Proposed/Under Construction

=== Other Pipelines

=== Other Pipelines (Proposed/Under Construction)

=== Enbridge Offshore Loading Terminal (Joint Ownership)
[] Offshore Platform
Enbridge Rail Terminal (Joint Ownership)

[]

MEXICO

January 2019
Source: Oil & Gas Journal (OGJ)
Woridwide Refining Survey, December 2018

Capacity of Refineries are in
Thousands of Barrels per Day
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Ethane
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Natural Gas Liquids / Condensates

Gasoline
Light Crude to Tar Sands
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We’re ready
to build the
Straits tunnel.

W tothe
Great Lakes and the safety of Line 5, Enbricge -s ulf)
aligned with Governor Whitmer.

ding to the US. Department of Transpor tatior
pipalines are the safest way 1o move energy. It wou
take 2150 tanker trucks — 80 leaving the terminal eve

hour, 24 hours a day — or more than 800 railcars each
day. to deliver the amount of energy carried onLine 5.
Is that what we want for Michiganders?

external and independent review of the
alternatves that the tunnel provides the best protectios
totheS chigan witl
the vital enevqy residents, industry and businesses rey)

It's clear from external and independent review of the
alternatives that the tunnel provides the best protection
to the Straits of Mackinac while providing Michigan with
the vital enerrgy residents, industry and businesses rely
on every single day.

CEETAChigan residents want extra
assurances. That's wiy we're comemitted to buiding
and operating a concrete-walled tunnel 100 feet
below the lakebed risk to

ied on the energy

Enbridge safely transports.

tovirtually zero.

‘What we still need to reach agreement oniis the best
way to make this tunnel happen.

‘We continue to work to reach a solution for all of
Michigan.
the State, but its insistence on shutting down the line
intwo years — ahead of the 2024 tunnel completion

1o be part of the fabric of Michigan, and
proudof the rolo wcpl-xy in safely delivering thccncrgy
its
5 provides 55% of the propane used in the State, as.
well as the products that are turned into the gasoline.
diesel and jet fuel that keeps Michigan andits
economy moving.

The Great Lakes are important 1o Michigan, and we
all want to protect the Straits of Mackinac. That's why

toseekacourt ruing
previous agrsements withthe State onthe tunnel

Une5sate
and secure.

further actiol

Slraﬂswhrlalhemnnelisbemgbulll.\wehooelhe sr.:ue A itors Line Y i
i wallthchness pipe.

ﬁ‘"gf'{:"mﬁ s Comimiedio e zx;mmmmée:““:ixzm According to the U.S. Department of Transportation,
o dpendon i e m— pipelines are the safest way to move energy. It would
%MC:E?:a,meMA howdng o Mmmmmmmggmg;mm take 2150 tanker trucks — 90 leaving the terminal every
together ona path forward, tun: ill protect 2
Sing oo Str kst isco s S ey b hour, 24 hours a day —or more than 800 railcars each

gy supply.

“~ ENBRIDGE 65| e

Life Takes Energy Michigan.

day, to deliver the amount of energy carried on Line 5.
Is that what we want for Michiganders?

Traverse City Record-Eagle, page 8A Thursday, June 13,
2019
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Mary O'Brien
Making Better Environmental

Decisions An Alternative to Risk Assessment

foreword by Peier Montague

How Agencies and Companies can manipulate a Risk Assessment
(page 57)
» Downplay estimates of hazard (consequences)

* Downplay estimates of exposure (probabilities)

Fundamental Principles.(pgg&ng-l‘?y) risk

It is not acceptable to harm people when there are reasonable alternatives.
It is not acceptable to harm non-humans when there are reasonable alternatives.
Nobody is able to define for someone else what damage is “acceptable.”

Most environmental behavior has environmental consequences for the public, so it isn’t actually
private.

We humans inevitably cause environmental damage; the only way we will cause the least damage
is to consider options for causing the least damage is to consider options for causing the least
damage and restoring environmental health when possible.

It is difficult for many people to think of alternatives to business as usual. Also it is in the interests
of some people (and some corporations) to pretend there are no better ways of behaving, so that
they need not change their current behaviors.

It is difficult to change many of our habits and behaviors
We have not choice but to gain practice in changing our environmentally bad habits everywhere.

One of the most essential prerequisites for political change is understanding that there are
alternatives.

Changes in damaging behaviors and habits of other people (and corporations) must be
accomplished through political action.
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Questions!?

“Thousands have lived without love, oy

not one without water.’
-W. H.Auden

www.flowforwater.org

VO STRAITS PIPELINE
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